2°nio 


« | m=? 


Bre Rw vPit wu SF 


~ 


a Mw eee 


> a tenet TS ek 


ae Se ae 








YUM 





VoL. 94 


CENTRAL LAW JOURNAL 


421 








Central Law Journal. 


St. Louis, Mo., June 16, 1922. 














WAIVER OF CONSTITUTIONAL RIGHTS. 


The case of Chicago-Sandoval Coal Com- 
pany v. Industrial Commission, 134 N. E. 
158, recently decided by the Supreme Court 
of Illinois, is an important decision on the 
question of waiver of constitutional safe- 
guards. 


Such a waiver of constitutional rights 
may be expressed or implied. It may be in 
words or by such conduct as amounts to an 
estoppel, since it is the duty of a person who 
regards his constitutional rights invaded to 
raise the objection at the first fair oppor- 
tunity. The failure to do so amounts to a 
waiver of the right. 


With very few exceptions any person 
may waive the benefit of constitutional pro- 
vision for his personal benefiit, and may do 
that even in a criminal prosecution against 
him (People v. Scates, 3 Scam., 351; Per- 
teet v. People, 70 Ill., 171). He may waive 
the right to question the validity of a stat- 
ute designed for the protection of his prop- 
erty rights either expressly or by such con- 
duct as amounts to an estoppel. The right 
to question the validity of a statute may be 
waived either by act or omission. It may 
be by participating in litigation which by 
fair inference acknowledges the validity of 
the statute, or by any course of conduct 
which shows an intention to waive any 
question as to the validity of the statute, or 
where it would be unjust to others to per- 
mit objection to afterward be made. (Shep- 
ard v. Barron, 194 U. S., 553, 24 Sup. Ct., 
737, 48 L. Ed., 1115, 6 R. C. L., 94, 12 
Corpus Juris, 769). The general rule is 
that it is the duty of a person, whenever he 
regards his constitutional rights as invaded 
to raise an objection at the earliest fair 
opportunity, and the failure to do so 
amounts to a waiver of the right. Accord- 





ingly, in Pearson v. Zehr (125-Ill,. 573, 18 
N. E., 204) it was held that if a party at 
the time of a ruling depriving him of 
a constitutional right, makes no objection 
he cannot afterward assign the ruling -for 
error, and in Union Drainage District v. 


| Smith (233 IIL, 417, 84 N. E., 3%6, 16 


L. R. A., N. S. 292) it was held that an 
objection to the competency of a commis- 
sioner on constitutional grounds must be 
made before the judgment of confirmation, 
and if not so made is deemed waived and 
will never thereafter be of any avail. It 
has repeatedly been held that the question of 
the validity of a statute is waived by pros- 
ecuting an appeal to the appellate court, 
which has no power to consider the ques- 
tion (Barnes v. Drainage Comm’rs., 221 
Ill., 627, 77 N. E., 1124; Case v. City of 
Sullivan, 222 Ill, 56, 78 N. E., 37; Pitts- 
burg, Cincinnati, Chicago & St. Louis Rail- 
way v. City of Chicago, 242 Ill, 178, 89 
N. E., 1022, 134 Ann. St. Rep., 316, 44 
L,. R. A., N. S., 358; Luken v. Lake Shore 
& Michigan Southern Railway, 248 IIl., 377, 
94 N E., 175, 140 Am. St. Rep., 220, 21 
Ann. Cas., 82). 

The Illinois case first referred to was 
against the Industrial Commission and arose 
under the Workmen’s Compensation Act of 
that state, the Court holding that the Coal 
Company had waived its rights to question 
the constitutionality of the statute in ques- 
tion. The ruling of the Court was based 
upon a stipulation entered into by the Coal 
Company and one of its employees, as fol- 
lows: “That on the 22d day of April, 
1919, the petitioner was in the employ of 
the respondent ; that on said date both par- 
ties were operating under and subject to the 
provisions of the Workmen’s Compensation 
Act; that on said date the petitioner sus- 
tained an accident injury arising out of and 
in the course of his employment, of which 
the respondent had notice within thirty 
days, and on account of which demand for 
compensation was made within six months; 
that the’ petitioner is married, having no 
children under the age of 16 years; that 
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the petitioner has been paid $392 as com- 
pensation in this cause; that medical serv- 
inces have been rendered, and there is no 
further claim for the same; that the peti- 
tioher has not returned to the employ of 
the respondent ; that the wages for the year 
preceding were $1,575, and the weekly wage 
was $30.30, the questions in controversy 
being the extent of the injury, and to what, 
if any, compensation is the petitioner en- 
titled on account of the same.” 

Passing upon the question of waiver by 
the Coal Company the Court in part said: 
“By the stipulation the plaintiff in error 
agreed that both parties werg operating 
under and subject to the provision of the 
Workmen’s Compensation Act. It took 
credit for medical services and $392 paid 
as compensation for the injury and stip- 
ulated that the questions in controversy 
were the extent of the injury and what 
compensation the applicant was entitled to 
on account of the injury. Both by the ex- 
press terms of the stipulation and by par- 
ticipating in the proceeding and obtaining 
a review by the Industrial Commission and 
by the Circuit Court the plaintiff in error 
admitted the validity of the Compensation 
Act, and is precluded from questioning its 
validity.” 








NOTES OF IMPORTANT DECISIONS. 





APPRAISERS’ AWARD MUST BE SET 
ASIDE BEFORE INSURED MAY SUE ON 
THE POLICY.—Under a statute requiring ap- 
praisers to determine the loss or damage un- 
der a fire policy, and providing that no action 
on the policy shall be maintained unless the 
requirements of the policy have been com- 
plied with, it is held in Innis v. Fireman’s 
Fund Ins. Co., 187 N. W. 268, decided by the 
Supreme Court of Michigan, that the insured 
cannot sue on the policy after an award by 
the appraisers; his remedy, if any, being in 
equity for an avoidance of the award. Touch- 
ing on this question the Court said: 

“It is contended that the statute (Act No. 
256, Public Acts 1917) providing that the award 
of the appraisers shall determine the amount 
of loss or damage, and that ‘no suit or action 


on this policy, for the recovery of any claim, 
shall be sustainable in any court of law or 





equity unless all the requirements of this pol- 
icy shall have been complied with, nor unless 
commenced within twelve months next after 
the liability shall have accrued,’ does not make 
the award binding and conclusive, and does 
not preclude an action at law on the policy 
to determine the amount of the loss. This is 
the pivotal question in the case, 

“The provision of the statute relative to 
method of determining the loss and conse- 
quent extent of liability of the company is 
meaningless if no one is bound thereby, and 
the award can be cast aside and an action at 
law bring the assessment of the loss anew 
before a jury. Instead of avoiding litigation, 
this would but stretch it out, and the appraisal 
and award would be no more than a senseless 
preliminary to a lawsuit. 

“We had occasion in the late cases of Palm- 
er v. Patrons’ Mutual Fire Insurance Co., 217 


' Mich. 292, 186 N. W. 511, and Jackson et al. 


v. State, Mutual Rodded Fire Insurance Co., 
217 Mich. 301, 186 N. W. 514, to pass upon the 
principle here involved, and we held that the 
remedy to avoid an award, if any, is in equity 
and not in an action at law.” 





SUFFICIENCY OF FACTS TO GIVE BANK 
NOTICE THAT EXECUTOR WAS DIVERT- 
ING TRUST FUNDS.—An executor deposited 
to his individual account a certificate of de- 
posit by him “as Exer.,” and then by personal 
check paid his individual note held by the 
bank. It was held in Powell y. Freeport Bank, 


193 N. Y. Supp. 100, that the bank had notice 
that the executor was using trust funds to pay 
his own debt. 

“The only evidence tending to show that the 
bank was put upon notice was the form of the 
certificate of deposit, which stated on its face 
that it represented funds of James M. Seaman 
‘as Exer.’ 

“Under the circumstances disclosed in the 
evidence, viz., that the certificate was deposited 
and the avails drawn out on the same day to 
pay the note, I think the bank had notice that 
the executor was using trust funds to pay his 
own debt. It is true that in Manhattan Sav. 
Inst. v. New York Nat. Exch. Bank, 170 N. Y. 
58, 67, 62 N. E. 1079, 1082 (88 Am. St. Rep. 
640), the court said: 

“‘Coupling the word “trustee” with his name 
as a depositor was not an unusual, or peculiar, 
circumstance; nor necessarily, imported that 
he was acting as trustee for others. It simply 
distinguished, or described, the account, which 
he opened, in a particular way, satisfactory to 
himself, and did not call for any investigation 
on the part of the bank into his authority as 
trustee.’ 

“But the word ‘executor’ has a limited and 
certain signifiance, and is like the word ‘guar- 
dian,’ which in Cohnfeld v. Tanenbaum, 176 
N. Y. 126, 68 N. E. 141, 98 Am. St. Rep. 653, 
was held to convey notice that the funds were 
trust funds. I think, therefore, that the bank 
must be held to have had constructive notice 
that the certificate of deposit represented trust 
funds, and that the avails thereof, in part at 
least, were used to pay the executor’s personal 
debt.” 
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RECENT DECISIONS IN THE BRITISH 
COURTS. — 





We have already noted here cases which 
have arisen in consequence of variations in the 
rate of exchange affecting the legal position 
of parties to a contract. It has been decided 
that in an action for breach of contract and 
damages had to be assessed in foreign money, 
the date for conversion into English money 
was the date of breach, not the date of the 
courts’ judgment awarding damages. To make 
the date of conversion, the date of judgment 
would obviously be a serious factor, for by 
appeals and delays the party in whose favor 
the exchange was running would obviously ob- 
tain a substantial advantage. The same rule 
applies in regard to actions for recovery of 
debt—the date for conversion is the date when 
the sum was due, not when judgment for pay- 
ment of it was given. 


These principles have been lately applied in 
company winding-up procedure. It has been 
held In re British American Continental Bank, 
Ltd., 38 T.L.R. 465, that on the winding-up 
of a limited company damages payable in for- 
eign currency to a foreign creditor for breach 
of contract or for the repudiation of a con- 
tract by a company are provable at the rate 
of exchange ruling on the date of the breach 
or the acceptance of the repudiation, as the 
case may be, and not at the rate ruling on 
the date of the winding-up order. And in the 
same liquidation, Ex Parte Credit General Lie- 
geois, 38 T.L.R. 464, it was decided that on 
the winding-up of a limited company a debt 
payable abroad in foreign currency is prova- 
ble at the rate of exchange ruling on the date 
when the debt became due, and not at the 
rate ruling on the date of the winding-up 
order. The claimants point was that they had 
been called on by the liquidator to state what 
was due to them on the date of the winding-up 


‘order, and they would be found entitled to 


their claim as at that date; but, as already 
stated, it was ruled that such procedure had 
not the effect of making the winding-up date 
the correct one for the conversion of the dam- 
ages from foreign—in the cases referred to 
Belgian—currency into English currency. 
The decision of the House of Lords in 
Briggs v. Sutters, which made recoverable bet- 
ting debts paid by cheque, as has been fore- 
seen, gives rise to difficulties in the case of 
bankrupts. Since the bankrupt’s property vests 
in his trustee for the benefit of his creditors, 
it becomes the duty of the trustee to collect 
all available debts due to the bankrupt, and 





obviously this is an imperative, not a discre- 
tionary obligation of Jaw. But the decision in 
Briggs v. Sutters means that,.as the result of 
Section 2 of the Gaming Act 1835, the amount 
paid on behalf of a losing better through the 
honoring of his check by the bank is in law 
a “debt” due to the loser by the payee of the 
cheque. Clearly, the trustee in bankruptcy 
must make an adequate effort to recover suck 
sums so paid. But a betting check does not 
usually make clear on the face of it the fact 
that it has been given for a consideration of 
this kind; hence an examination of all checks 
paid within the statutory limitation of six 
years seems necessary. This difficulty is just 
illustrated by In re Brundenell Siever, where 
the Official Receiver attended to examine the 
debtor against whom a receiving order had 
been made on November 11, 1920. The debtor, 
on being demobilized from the army, had com- 
menced business as a “turf accountant” with 
a capital of £700, but discontinued business 
in June, 1920, the failure being attributed to 
betting losses, which according to the accounts 
filed in the bankruptcy, amounted to £3,000. 
The Official Receiver asked whether these loss- 
es were paid by check and received the answer 
“Yes.” He then pointed out that it was his 
duty to recover the same from the payees in 
accordance with the recent decision of the 
House of Lords. It was, therefore, necessary 
to ask for a detailed account of each check, 
and the examination of the debtor was ad- 
journed for that purpose. 


The plaintiffs entered into a contract with 
buyers in Calcutta to manufacture and ship 
machinery by installments over several months 
at agreed prices, but subject to a stipulation 
that should the cost of labor or wages increase, 
there should be a corresponding increase in 
the purchase price. The buyers were also to 
epen « “confirmed irrevocable credit” in favor 
of the plaintiffs with a bank in this country 
and to pay for each shipment as it took place. 
In pursuance of this arrangement the defend- 
ants, who were the buyers’ bankers in London, 
wrote to the plaintiffs, stating that they would 
pay bills drawn on the buyers to the éxtent 
of £70,000, the bills to be accompanied by docu- 
ments, and to be received before April 14, 1921, 
“this to be considered a confirmed irrevocable 
credit.” The plaintiffs shipped two install- 
ments under the contract, and received pay- 
ment under the letter of credit. The buyers 
then found that the invoices included an in- 
crease in the purchase price on account of 
wages and material, and instructed the defend- 
ants only to pay so much of the next invoices 
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as represented the original prices. The de- 
fendants accordingly refused to pay the bill 
presented on the next shipment, and the plain- 
tiffs then cancelled the contract, claiming dam- 
ages from the defendants, as on a repudiation 
by the buyers. It was held (Urquhart Lindsay 
v. Eastern Bank, 1922, 1 K. B. 319) that the 
credit being irrevocable, the refusal of the 
defendants to take and pay for the particular 
bills on presentation of the proper documents 
constituted a repudiation of the contract as a 
whole and that the plaintiffs were entitled to 
damages so reckoned. The basis of this form 
of banking facility is that the buyer is taken 
as between himself and the banker, to accept 
the seller’s invoices as correct. Any adjust- 
ment must be made by way of refund by the 
seller, and not by way of retention by the 
buyer. 


The time-honored phrase “without prejudice” 
has been a subject of consideration in La 
Roche v. Armstrong (1922, 66 S. J. 351). A 
client gave to her solicitor a sum of money, 
and retained his services in case any action 
should be brought against her by the adminis- 
trator of an estate. The solicitor wrote cer- 
tain letters to the solicitor of the adminis- 
trator “without prejudice,” as a result of which 
letters an action was brought against him by 
the administrator for the recovery of money 
given to him by his client. It was held that 
neither the letters nor the admissions made 
by the client to a daughter of the administrator 
in the absence of the defendant were admissi- 
ble as evidence against the defendant. 

A practical point which should be noted 
was the rule reiterated in Bonnerji v. Sitanath 
Das (1922, 49 Ind. App. 46), namely, that 
neither a trustee, nor a person in a representa- 
tive capacity, can delegate his authority. Con- 
sequently, a lease is invalid if it is granted 
by a person as attorney for one who is either 
a trustee or a manager of the property leased, 
and who did not negotiate or consider the lease 
or know of it until after its execution; this 
is so, whether the executant acted under a gen- 
eral power of attorney, or under a power 
specially relating to the management of prop- 
erty. 

Neither Merchant nor Lawyer will be dis- 
posed to quarrel with the finding arrived at 
in re Denbigh Cowan and Coy (1921, 125 L. 
T. 388). By a contract headed c.if. contract 
sellers sold to buyers goods to be shipped at 
Java for Liverpool to be taken on c.i.f. terms 
* * * payment cash (before delivery if re- 
quired) against the documents or delivery or- 
der. When the tapioca arrived, the sellers ten- 





dered to the buyers an order, but no insurance 
policy; the buyers refused to take delivery, 
as there was no insurance policy. The sellers 
contended that under the contract they had 
the option of tendering either the documents 
or a delivery order. It was held that the buy- 
ers were entitled under the contract to the de- 
livery of all documents usual under a cif. 
contract, or to a delivery order in place of 
that one of the usual documents, which deals 
with the obtaining of possession, and that, 
therefore, the buyers were entitled to refuse to 
take delivery without an insurance policy. 

DonaLp MacKay. 

Glasgow, Scotland. 








MEANING OF “CONSTITUTIONAL 
LIBERTY.” 


Liberty is the keystone which supports 
our American Government both state and 
national. If this keystone be permitted to 
crumble, or if it be chiselled away, our 
institutions will fall. 

The preamble to our federal constitution 
sets up this keystone. 

Constitutional Liberty means a demo- 
cratic government divided into three sepa- 
rate departments, so constructed to estab- 
lish a system of “checks and balances.” 

All government rests upon authority and 
force. Says Woodrow Wilson, in his book 
The State, which may well be considered 
his masterpiece :* 

“The essential characteristic of all gov- 
ernment, whatever its form, is authority. 
There must in every instance be, on the 
one hand, governors, and, on the other, 
those who are governed. And the author- 
ity of governors, directly or indirectly, 
rests in all cases ultimately on force. 
Government, in its last analysis is organ- 
ized force.” 

If this all-eclipsing power or force is 
concentrated in one head or department, we 
have tyranny. “The accumulation of all 
powers, legislative, executive, and judiciary, 
in the same hands, whether of one, a few, 
or many, and whether hereditary, self-ap- 
pointed, or elective, may justly be pro- 
nounced the very definition of tyranny :’”* 
(1) Revised edition, page 572. 

(2) The Federalist, No. XLVII. 
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“The true liberty of the subject consists 
not so much in the gracious behavior, as in 
the limited power of the sovereign:”* 

The necessity of three separate depart- 
ments, with the ability to check one another, 
is ably discussed by that brilliant Southern 
statesman whose career was so dramatic,— 
John C. Calhoun. In his work entitled 
A Disquisition on Government,* page 35, 
he states: 


“It is this mutual negative among its 
various conflicting interests, which invests 
each with the power of protecting itself ;— 
and places the rights and safety of each, 
where only they can be securely placed, 
under its own guardianship. Without this 
there can be no systematic, peaceful, or 
effective resistance to the natural tendency 
of each to come in conflict with the others; 
and without this there can be no constitu- 
tion. It is this negative power,—the power 
of preventing or arresting the action of the 
government,—be it called by what term it 
may,—veto, interposition, . nullification, 
check, or balance of power—which, in fact, 
forms the Constitution. They are all 
but different names for the negative power. 
“SF It is, indeed, the single, or one 
power which excludes the negative, and 
constitutes absolute government; and not 
the number in whom the power is vested.” 


Calhoun, shortly before his death, pre- 
pared another work, entitled A Discourse 
on the Constitution and Government of the 
United States,° in which he discusses our 
American constitutional form of 
ment, and on page 216 states: 

“The question, then, is—what provision 
has the constitution of the United States 
made to preserve the division of powers 


govern- 


‘among the several departments of the gov- 


ernment? And this involves another; 
whether the departments are so constituted. 
that each has, within itself, the power of 
self-proection ; the power, by which, it may 
prevent the others from encroaching on, 
and absorbing the portion vested in it, by 
the constitution? Without such power, 
the strongest would, in the end, inevitably 
absorb and concentrate the powers of the 
others in itself, as has been fully shown 
in the preliminary discourse ;—where, also, 

(3) 4 Bl Com. 433. 

(4) Edition edited by Richard K. Cralle. 

(5) Edition edited by Richard K. Cralle. 





it is shown that there is but one mode in 
which this can be prevented; and that is, 
investing each division with power, or the 
representative and organ of each, with a 
veto, or something tantamount, in some one 
form or another. To answer, then, the 
question proposed, it is necessary to ascer- 
tain what provisions the constitution, or the 
system itself, has made for the exercise 
of this important power.” 

Similarly we find these questions dis- 
cussed in The Federalist, No. LI: 

“To what expedient, then, shall we final- 
ly resort, for maintaining in practice the 
necessary partititon of power among the 
several departments, as laid down in the 
Constitution? The only answer that can be 
given is, that as all these exterior provi- 
sions are found to be inadequate, the defect 
must be supplied, by so contriving the in- 
terior structure of the government as that 
its several constituent parts may, by their 
mutual relations, be the means of keeping 
each other in their proper places. * * * 
In framing a government which is to be ad- 
ministered by men over men, the great diffi- 
culty lies in this: You must first enable 
the government to control the governed; 
and in the next place oblige it to control 
itself.” 

By the very definition of terms, the divi- 
sion of government into three department, 
if real, creates these departments co-equal 
and co-ordinate. We find this treated by 
Calhoun in his vigorous style, in his dis- 
cussion of the Constitution and Govern- 
ment of the United States, as follows :* 


“The idea of co-ordinates, excludes that 
of superior and subordinate, and, necessar- 
ily, implies that of equality. But to give 
either the right, not only to judge of the 
extent of its own powers, but, also, of that 
of its co-ordinate, and to enforce its deci- 
sion against it, would be, not only to destroy 
the equality between them, but to deprive 
one of an attribute—appertaining to all gov- 
ernments,—to judge, in the first instance, 
of the extent of its powers. ‘The effect 
would be to raise one from an equal to a 
superior: and to reduce the other from an 
equal to a subordinate: and by divesting it 
of an attribute appertaining to government, 
to sink it into a dependent corporation. In 
the next place, it would be inconsistent with 
what is meant bv a division of power: as 
this necessarily implies, that each of the 

(6) Op. Cit., page 242. 
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parties, among whom it may be partitioned, 
has an equal right to its respective share, 
be it greater or smaller; and to judge as to 
its extent, and to maintain its decision 
against its copartners. This is what consti- 
tutes, and what is meant by, a division of 
power. Without it, there could be no 
division. To allot a portion of power to 
one, and another portion to another, and 
to give each the exclusive right to say, how 
much was allotted to each, would be no di- 
vision at all. The one would hold as a 
mere tenant at will,—to be deprived of its 
portion whenever the other should choose 
to assume the whole. And, finally, because 
no reason can be assigned, why one should 
possess the right to judge of the extent 
of its powers, and to enforce its decision, 
which would not equally apply to the other 
co-ordinate government. If one, then, 
possess the right to enforce its decision, so, 
also must the other. But to assume that 
both possess it, would be to leave the um- 
pirage, in case of conflict, to mere brute 
force; and thus to destrov the equality, 
clearly implied by the relation of co-ordi- 
nates, and the division between the two 
governments.” 

Should any one of the three departments 
loose any part of its identity, or be deprived 
of even a small degree of its functions, to 
that extent would Constitutional Liberty 
be impaired. In so grave a matter, the 
slightest inroad or encroachment is of the 
deepest concern. Our Constitutional Lib- 
erty must be preserved inviolate. Only’ in 
this way can the “blessings of liberty” be 
secure “to ourselves and our posterity.” 

Henry C. Crark. 

Jacksonville, Fla. 








“MANUFACTURING AND MECHAN- 
ICAL” ESTABLISHMENTS WITH- 
IN HOURS OF LABOR STATUTES. 





Construction—In the construction of 
statutes words are to be taken as having 
been used in their usual and most common 
sense. The chief desire is to reach and 
know the real intentions of the framers of 
the law, and then to adopt that interpreta- 
tion which will meet the real means of the 
legislature, though such interpretations may 





be beyond or within, wider or narrower 
than, the mere letter of the enactment.’ 

Statutes limiting hours of labor are to 
be construed in the light of the general pur- 
pose of the legislature in enacting them.’ 

It is the object of the courts to ascertain 
their fair and reasonable meaning so as 
to avoid construction which either extends 
or limits their provisions beyond that 
which was evidently intended.* 


Whether or not a corporation employer 
is within the provisions of such a statute 
does not depend upon the terms of its cor- 
porate charter, nor upon whether the state 
of its incorporation considers it such; but 
upon what it does.* 

Hence, whether an employer is conduct- 
ing a manufacturing or mechanical estab- 
lishment, within the meaning of an hours 
of labor law, must be determined upon the 
facts of the cases as they arise.® 

Within the meaning of the statute pro- 
hibiting any person or firm or corporation 
engaged in manufacturing from working 
employes more than ten hours a day, the 
word “manufacturing” is construed to 
mean “an organized force of laborers, 
working with machinery to produce from 
raw materials, the finished product.” In 
this respect the Court in the case from 
which the foregoing definition was taken, 
in part said: 

“It would be absurd, we think, to con- 
strue this statute to apply to the work of 
laborers engaged in felling timber in the 
open air in the equable climate of this state, 
because he is employed by an employer en- 
gaged in manufacturing. It would be fully 
as reasonable to suggest that the plowman, 
working in company with a band of agri- 
cultural laborers, was covered by the terms 
of the law; for be it said, if the statute is 


liberally construed, it must be applied to 


(1) State v. Newman jamee. Co., 103 Miss. 
263, 60 ol 215, 46 L. R. A. (N. 8S.) 858. 

2 m. v. Riley, 210 Mass. 387, 97 N. E 
367, affd. 232 Al. S. 671, 34 Sup. Ct. "469, 58 L. 
Ed. 788; State v. Pacific Am. Fisheries, 73 Wash. 
37, 1381 ‘Pac, 452. 

Schapp v. Bloomer, 181 N. Y. 125, 73 N. E. 


(4) United States v. District Terminal, 249 
U. 8S. 296, 39 Sup. Ct. 283, A. L. R. 527. 
(5) State v. ay ver Co., 103 Miss. 263, 60 
. Pg 5 L. R. A. (N. S.) 858, 102 Miss, 802 
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the employers of an organized force of 
farm hands, and we believe the most radi- 
cal Progressive would hesitate to give the 
law an application quite so broad.’® 


The term “mercantile establishment” 
may be said to refer to a place where the 
buying and selling of articles of merchan- 
dise as an employment are conducted. “It 
implies operations conducted with a view 
of realizing the profits which come from 
skillful purchase, barter, speculation and 
sale.”* 

The proprietor of a dressmaking estab- 
lishment who kept shop goods and trim- 
mings for the accommodation of customers, 
which were sold only for dresses to be 
made on the premises, is not conducting a 
mercantile establishment, as that phrase is 
used in an eight hour statute. It was also 
held that the fact that defendant occasion- 
ally shipped dresses to another state, 
where they were sold, did not alter the legal 
character of her place of business; such 
transactions being no different in effect 
from the sale of manufactured dresses to 
those for whom they were made to order.® 

Oil Mill—A cottonseed oil mill engaged 
in separating cottonseed into its compon- 
ent parts, giving to those parts new forms, 
and rendering them suitable for new uses, 
is engaged in “manufacturing.” That the 
mill was operated only about five months 
in each year, during which time it was 
kept in perfect sanitary condition, and that 
work therein “tends to build up the vitality 
of the system” is immaterial. The statute 


protects all employes in a designated clause 


without reference to the sanitary or unsan- 
itary condition of the establishment in 
which their work is performed.’ 
Tailor—“One who manufactures and 
supplies goods alone to the previous order 
of his customers, although he keep on 
hand, but not for sale, the materials from 


(6) State v. Newman Lumber Co., 103 Miss. 
263, 60 So. 215, 45 L. R. A. (N. S.) 858. 

(7) Hotchkiss v. Dis. of Columbia, 44 App. 
D. C. 78, L. R. A. 1917C. 922. Ann. Cas. 1918D, 


ae and also Graham v. Hendricks, 27 La. Ann. 
3. 

(8) Hotchkiss vy. Dis. 
2. 7% T. B.A. IEIC, 
83. 

(9) Buckeve Cottonoil Co. v. State, 103 Miss. 
767, 60 So. 775. 


of Columbia, 44 App. 
922, Ann. Cas. 1918D, 





which the manufactured articles are pro- 
duced, is not a merchant. The facts show 
that the business of the appellant consisted 
exclusively in fabricating suits and parts 
of suits of clothing for his customers, upon 
their previous orders. He was a manufac- 
turer and not a merchant.”?° 


Dress Making—A shop maintained by a 
woman on the second floor of her dwelling 
in which five to ten girls were employed 
in making dresses, is a manufacturing es- 
tablishment within the meaning of a statute 
forbidding the employment of females in 
any manufacturing establishment more 
than eight hours a day. However, it is 
not to be understood that every one who 
may be employed to make a dress comes 
within the limitations of the statue. The 
act applies only to manufacturing estab- 
lishments. The word “establishment” in 
this connection has a well defined mean- 
ing. It is a place devoted, as in the pres- 
ent case, to dress making,—a place where 
the public is invited to come and have its 
work done,—a fixed place where defendant 
conducted her business, as distinguished 
from a mere intinerant dressmaker, who 
maintains no fixed place in which to main- 
tain her business." 

Fish Cannery—The state of Washington 
enacted a statute limiting the hours of em- 
ployment of females in any mechanical or 
mercantile establishment more than eight 
hours in a day, with a proviso that the act 
should not- apply to females employed in 
canning fish. It was held that fishing can- 
neries are not exempt from the operation 
of the statute, and that female labor em- 
ployed therein comes within the provisions 
of the eight hour rule unless such labor is 
employed in canning fish. It was further 
held that lacquering of cans after the can- 
ning was complete, to prevent the cans 
from rusting, is not a part of the work of 
canning fish.?? 

(10) State v. West, 34 Mo. 424. 

(11) Hotchkiss v. Dis. of Columbia, 44 App. 


p 
a. 73, L. R. A. 1917C, 922, Ann. Cas. 1918D, 


(12) State v. Pacific-American Fisheries, 73 


Wash. 37, 131 Pac. 452, affirmed in 76 Wash. 699, 
136 Pac. 363. 
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Newspaper Plant—A plant where a 
daily newspaper is printed and published 
is not a “manufacturing or a mechanical 
establishment,” as such terms are used in 
a statute regulating the hours of labor for 
women, although machinery and mechan- 
ical labor are used in the operation of the 
plant. 

The work which characterizes the busi- 
ness of publishing a newspaper is the gath- 
ering and disseminating of news, the fur- 
nishing to subscribers of various kinds of 
information, the carrying of advertise- 
ments, and the writing of editorials and 
articles on matters of public interest. 
Machinery and mechanical labor are indis- 
pensable, but are only incidental to the car- 
rying on of the main purpose of the busi- 
ness. A newspaper is the product of in- 
tellectual effort, not of mechanical labor.** 

«In the case of State, Evening Journal 
Asso., Prosecutor, v. State Assessors (47 
N. J. L. 36, 41), the Court said: “It is true 
that in the production of his papers, which 
he sells, he employs manual labor and me- 
chanical skill. But so does the sculptor 
who produces, as the result of his handi- 
work and genius, the statue; so does the 
painter who executes his painting with his 
palette and his brush; so does the lawyer 
who prepares his brief, or the author who 
writes a book. But neither the sculptor 
nor the painter is classified as a manufac- 
turer by reason of his works; nor would 
the lawyer or the author be regarded as a 
manufacturer, though they employed a 
printer—the former to print his brief, and 
the latter his book. In the ordinary and 
general use of the word ‘manufacturer,’ 
the publishing of a newspaper does not 
come within the popular meaning of the 
term. 

“The statute is not directed specially at 
mechanical labor wherever the same may 
be performed, but at all labor performed 
by women in those institutions only which 
are to be classed as mechanical establish- 


ments. For the general purpose of the law, 


(13) State v. Crounse, Neb., 181 N. W. 662, 
16 A. L. R. 533. 








' it was evidently deemed best by the law- 


makers to describe in what establishments 
female labor should be regulated, rather 
than of labor in all establishments. Almost 
all business establishments employ some 
mechanical element in their operations. 
The mere fact that machinery or mechan- 
ical appliances, or mechanical or manual 
labor, is used, or found to be employed, 
does not necessarily characterize the estab- 
lishment as a mechanical establishment. It 
seems to us that, before the establishment 
can be said to be a mechanical establish- 
ment, the mechanical element must predom- 
inate. In such operations as mining, or in 
waterworks, where water is pumped and 
distributed to consumers, or in laundries or 
repair shops, the mechanical element clear- 
ly does predominate, and the products of 
those enterprises can be readily said to be 
the products of mechanical effort. Such 
enterprises, though not manufacturing 
would clearly be mechanical in their 
nature.”** 


Photograph Gallery—On the other hand, 
in Mullinnix v. State, 42 Tex. Crim. Rep. 
526, 527, 60 S. W. 768, the Court held that 
the business of photography is not mechan- 
ical, the Court saying: 

“In our opinion, this clause of the Con- 
stitution does not embrace the calling of a 
photographer or artist, but more properly 
refers to mechanics; that is, builders and 
carpenters. True, a photographer may do 
some work with tools of a mechanical char- 
acter; that is, his business may be partly 
mechanical. In its broadest sense, a me- 
chanic is anyone who is a skilled worker 
with tools; but one may have a business 
such as a farmer, a surgeon, or an artist, 
and the like, and not be a mechanic.” 

In the case of New Orleans v. Robira, 
42 La. Ann. 1098, 11 L. R. A. 141, 8 So. 
402, the Court said that photography was 
not a mechanical pursuit, since the mind 
of the party engaged in the business was 
chiefly concerned, the hands and body be- 
ing less so. Rosert X. Jones. 

St. Louis, Mo. 


(14) State v. Crounse, Neb., 181 N. W. 562, 
16 A. L. R. 533. 
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AN OLD WARRANTY DEED.* 


There is a rule that an instrument over 
thirty years old is an ancient deed. One 
that survives seventy or eighty years is 
considered quite a curiosity. Imagine our 
surprise, then, when an old fellow wander- 
ed into the office a few weeks ago and drew 
forth from his pocket, a perfectly good 
warranty deed, four hundred and ninety- 
two years old. 

It is considered noteworthy when a great 
state charter outlives the centuries, though 
jealously guarded in the vaults of state. 
Stranger far is it that a plain ordinary deed 
should be carried about in plain ordinary 
pockets, for almost five hundred years, 
finally to turn up in St. Louis—for when 
this deed was written there not only wasn’t 
any St. Louis, but Columbus hadn’t even 
discovered a place to put St. Louis. 

This document is both like and unlike 
our modern deeds. It is like ours in set- 
ting forth the names and residence of the 
parties, in using appropriate granting 
words, and in describing the property con- 
veyed in much the same way that we do. 
The habendum and warranty clauses are 
identical with those that we still use. 

The deed is unlike our deeds, and con- 
siderably superior to them, in several par- 


ticulars. It is written on parchment; for 
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*The author, Mr. McCune Gill, is an at- 
torney and vice-president of the Title 
Guaranty Trust Company of St. Louis. 





paper, in the modern sense, had not been 
invented. It was written by hand, because 
Gutenberg had not as yet begun to experi- 
ment with the little blocks of lead whose 
impress we now call printing. The shape 
of the instrument differs from those famil- 
iar to our typewriter age, for it is much 
broader than it is long. It is folded in 
three sections, like the leaves of a triptych, 
or the mirrors on a dressing table,— 
whichever simile appeals to you most. The 
sheet is turned up at the bottom in a neat 
hem, and through a slit in this is run a 
strip of lambskin held together with a real 
seal,—not the effete and weak imitations 
that we now call seals. In fact, this seal 
resembles more closely those we now use 
on the doors of freight cars. 


The deed is in Latin and written in the 
angular. hand of the period. Its opening 
clause is, Sciant praesentes & futuri, which 
may be rather freely translated as, “Know 
ye present and future.” The initial letter 
“S” is quite ornate, so much so that it 
doesn’t resemble an S very much. The old 
scriveners spent a great deal of time on 
their initials, and then abbreviated every- 
thing else. For example, the “prae” in the 
second word is simply the letter “p” sur- 
mounted by a peculiar sort of corkscrew. 
The sign for “and” is a long-billed ‘“z” 


We proceed, qd Ego Johnes Geforth de 
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frresyngfeld, “that I, Johannes (or John) 
Geforth of Fressingfield.” Fressingfield is 
a little town in Suffolk, about eighty miles 
northeast of London. Its name is refresh- 
ingly Saxon, meaning no doubt, “Eating 
field,” that is, “Pasture.” 

Next follow the granting words, dedi, 
concessi, & hac p’senti carta mea confirm- 
avi. These are all in the past tense, be- 
cause the real transfer had already been 
effected by a physical livery of seizin, and 
the deed was intended to be merely a mem- 
orandum of that event. These words may 
be rendered as “have given, conceded, and 
by this present charter of mine have con- 
firmed.” It seems odd that the Anglo- 
Saxon daed (or deed) should have taken 
the place of the Latin “carta,” now seen 
only in “card,” “chart” and “charter.” 

We then come to the names of the 
grantees, Johi Fox de Fressingfeld p’dict 


& Johi Puntyng de Weybred. P’dict is. 


“praedicta,” or “aforesaid.” Weybred is 
Old German for “Weg-breit,” or as we say, 
“Broadway.” It is still a little town about 
a mile and a half north of Fressingfield. 
The other Broadway came later. 

The next paragraph is the description 
duas pecias p’ti cum p-tn suis, or “two 
pieces of meadow with their appurte- 
nances.” In this clause we see that the 
letter “p’’ with a horizontal corkscrew means 
“pra” and with a twister underneath stands 
for “per.” The next phrase further locates 
the property, iacent in Fressingfeld p’dca 
in loco vocat Eft-feld-medws, that is, “ly- 
ing in Fressingfield aforesaid in the place 
called Lizard-Field-Meadows,”  videlict, 
“to-wit.” 

After this is a description of the two 
pieces of meadow by boundaries, one piece 
lying between the arram, or field, of the 
Count of Suffolk ex p-to orient “on the 
eastern part” & t’ram Joho’ Waryn ex p-to 
occident, “and the land of John Warren on 
the western part,” and abutting the said 
Count on the Austrum or south, as well as 
on the Aguilonum or north. It seldom 
occurs to us now when we write the words 





Austria and Australia that both mean 
“south.” 

After describing the other pec in a sim- 
ilar way, we come to the habendum. This 
is written as Hend & tenend, our old famil- 
iar “Habendum et tenendum,” or To Have 
and To Hold, p’dcas duas pecias p-ti, “the 
aforesaid two pieces of meadow,” to Fox 
and Punting, hedibs & assignat eos de cap- 
itali d-no feodi, that is “to their heirs and 
assigns, in capite (or directly) from the 
“domino,” or lord of the feud. The ha- 
bendum and tenendum clause was originally 
of great importance in a deed to define 
what estate the grantee should “have,” and 
by what tenure he was to “hold.” Now, of 
course, this sentence is quite useless in our 
modern deeds, as a fee simple is always 
created unless otherwise limited, and ten- 
ures have been completely abolished. 

Following the habendum there is the 
usual declaration that the grantor will cont- 
omnes gentes warranti, “against all persons 
warrant.” In other words, this would still 
be a good General Warranty Deed, even 
in this day of Special (or “Trick”) War- 
ranties. 

The testimonium clause reads, In cuis 
rei testi-oni, “in testimony of which 
things,” apposui, I have appended, huic 
p’senti carto, to this present deed, meum 
sigillum, my seal. Nothing is said about 
setting his hand, for signatures had not as 
yet been invented. After the word hiis 
testibus, “before these witnesses,” there 
follows the names of six witnesses. The 
occupations of two are given. John Jermy 
is a “milit” or knight, and Thomas Rens, 
an “armigero,” or armor-bearer. Gun- 
powder had not then been added to the 
blessings of man. 

The dating of the instrument seems 
queer to us now. Data ap-d Fressingfeld 
p’dcam dio martis in festo sa Petri ad vin- 
cula, or, “Dated at Fressingfeld aforesaid 
on Mars day (Tuesday) in the feast of 
Saint Peter in Chains.” It is remarkable 
that the Roman names of the days of the 
week should have been supplanted by the 





eo ff Ff fA 





~~  —— ae 


oOo —_ tf 








Vou. 94 


CENTRAL LAW JOURNAL 431 











er 

















Joie oe " e. — 


B prpraph socom 
afer fe 


WO? eh 


gorse Berhud Por pene die 
fat dent he fnpeai, Pat Beco Gece? 


Sfrfud{ee qtefay 


Birk, ent Mee pital Deid fe0de 


SOW omes— gems —— 


Sf ct 


Dua ar? Vi Aad 


SX 49 


ss 
Pram De omortior 


tens UBwncer yi ecard, 


QinF Bonet’ o Su pte cpa ft comqua fie” octane 


Anglo-Saxon words, especially as we hear 
so much nowadays about Mars, the Roman 
god of war, but little of Tue, or Tiw, the 
war god of the barbarians. 


The recital of the year is equally inter- 
esting, Anno regni Regis Henrici sexti post 
conquestum octavo. “In the eighth year 
of the reign of King Henry the Sixth after 
the conquest,” or more exactly for us, in 





1430. They were very careful to avoid 
confusion with any of the Henrys “before 
the conquest’”—if there were any. 


Our study of this old deed should inter- 
est particularly those who admire Shakes- 
peare’s works. For Shakespeare’s accurate 
knowledge of the technicalities of real prop- 
erty law and conveyancing is one of his 
outstanding features. Indeed it is probably 
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the best argument of the Baconians. In 
one of his plays he quotes our opening 
phrase, “Be it known by these presents,” 
and in another he “confirms” a title to a 
man “and his heirs.” Hamlet talks like a 
title man about tenures, conveyances, and 
appurtenances, and in Timon of Athens the 
“pleading of false titles” is specifically de- 
nounced. Warranties and Uses are dis- 
cussed in Merchant of Venice, and Falstaff 
discourses strangely of “land _ service.” 
Whoever wrote Love’s Labor Lost knew 
all about specialties as distinguished from 
unsealed ordinary contracts. In fact, seals 
are constantly referred to in Shakespeare, 
not only in Henry VIII and King John, 
where they are mentioned with reference 
to deeds and charters, but also even in 
Venus and Adonis, where kissing is de- 
scribed as a “sweet seal,” and a “seal 
manual.” 


Any writer composing the story of Portia 
would naturally employ legal knowledge, 
even though it became necessary to obtain 
his information from someone more learn- 
ed in the law. But a non-legal poet writ- 
ing Romeo and Juliet would hardly have 
thought of using as a simile, a “label” or 
strip of parchment, like the one to which 
the seal of our present deed is attached. In 
Richard II, the Duke of York is made to 
discover a deed in the pocket of his son by 
the label and seal that happened to hang 
out of the pocket——(much 4s one might 
detect a package of Duke’s Mixture today 
by its pendulous tag). Whoever Shakes- 
peare was, he not only knew the correct 
meaning of “fee simple,’ but was also per- 
fectly familiar with “indentures tripartite” 
(Henry IV), and “freeing an entail from 
all remainders” (All’s Well that Ends 
Well). About the only satisfaction that 
the anti-Baconists can get is where Shakes- 
peare tries to create an estate tail by a deed 
to a man “and his heirs,” instead of “the 
heirs of his body.” 


Thus do we “abstract” our old warranty 
deed,—the deed that, through some strange 





accident of fate, has lived through all the 
vicissitudes of five centuries. This little 
sheet of sheepskin was written upon be- 
fore the Wars of the Roses, before Luther, 
and before Elizabeth. The man who did 
the writing knew neither Shakespeare nor 
Milton. He was entirely innocent of gaso- 
line and thought the world was flat. And 
yet his deed is good today, his words are 
the very words we typewrite beneath our 
electric lights, and the phrases he used, in 
the eighth year of Henry the Sixth, to 
“confirm” the title to two pieces of mead- 
ow, are those we use now, to transfer the 
ownership of twenty story buildings, with 
their elevators, radio towers, and other 
“purtainances.” The law of real propery 
is nothing if not conservative. 
McCune GILL. 
St. Louis, Mo. 








INSURANCE—THEFT OF AUTOMOBILE. 





BIRD v. ST. PAUL FIRE & MARINE INES 
Co. 





187 N. W. 265. 





(Supreme Court of Michigan. March 31, 1922.) 





In action on theft policy for damages to 
stolen automobile, the insured was not required 
to prove that person who took the car in- 
tended to steal it, but established his case by 
evidence from which a jury -could reasonably 
infer that automobile had been stolen. 





Edward A. Rich, of Detroit, for appellant. 


Rosenthal, Rosenthal & Rosenthal, of De- 
troit, for appellee. 
WIEST, J. Defendant company insured 


plaintiff’s automobile against “theft, robbery 
or pilferage, excepting by any person or per- 
sons in the assured’s household or in the as- 
sured’s service or employment, whether the 
theft, robbery, or pilferage occur during hours 
of such service or employment or not.” 
Plaintiff loaned the car +o one Jerry Mon- 
aghan, a former employee, for a half hour, 
to drive to the St. Dennis Hotel in Detroit, 
and the car not being returned as agreed, 
he tried to locate it, and not being able to 
do so, reported to the police that his car had 
been stolen. Later in the day the car was 
found in a badly damaged condition at the 
corner of Grand River avenue and Fourth 
street in Detroit. There was testimony that 





YVIIM 


ee ee ee ee oe 


_ om de A ae 


I 
] 
f 
] 








YIIM 





VoL. 94 


CENTRAL LAW JOURNAL 433 








Monaghan drove the car to the hotel and there 
met some companions, started drinking, took 
his companions in the car and drove about 
the city, and came back to the hotel and started 
drinking again, and became so drunk that he 
was carried to his room. 

Monaghan testified that he left the car in 
front of the hotel, and that he had the keys 
to the car in his pocket when he was taken 
to his room, but the keys were gone when he 
awakened, and that he had not given the keys 
to any one, and had not given any one per- 
mission to take the car. He testified that he 
knew -who took the car, but would not te! 
their names. 

Plaintiff had the car repaired and brought 
this suit to recover the expense thereof and 
obtained judgment. 

(1) Defendant contends that plaintiff made 
no proof of loss in accordance with the terms 
of the policy, while plaintiff insists he was 
excused from doing so by the denial of liabil- 
ity by defendant’s adjuster. 

The policy provided: 

“In the event of loss or damage the assured 
shall forthwith give notice thereof in writing 
to this company or the authorized agent who 
issued this policy.” : 

Plaintiff testified: 

“T notified the insurance company in writing 
of the car being stolen. * * * I had some 
discussion relative to the paying of this loss 
with Mr. Dinning, an adjuster for the St. Paul 
Fire & Marine Insurance Company, Leonard 
& Griffin, of whom I bought the insurance. A 
man from their office went over with me to 
see Mr. Dinning. I went up to Mr. Dinning’s 
office and asked him what they were going to 
do about this car, and he said they were not 
going to do anything, that it wasn’t a stolen 
car. I don’t recall the date of this conversa- 
tion, but it was within a few days after the 
accident. Mr. Dinning never saw the car to 
my knowledge, but he said there wasn’t any 


claim at all, that the car wasn’t a stolen car.” } 


Defendant claims that the testimony failed 
to establish the agency of Mr. Dinning and 
cites Fisk v. Liverpool, etc., Insurance Co., 
198 Mich. 270, 164 N. W. 522. It is a sufficient 
answer to this to say that the notice to the 
agents who issued the policy to plaintiff made 
it unnecessary for him to go to an adjuster 
with his claim of loss, and when he did go to 
see the adjuster he was accompanied by a 
man from the office of defendant’s agents, and 
he had a right to consider, under such circum- 
stances, the denial of his claim as excusing 
him from proving his loss. 


(2) It is also urged that there was no evi- 
dence tending to prove a theft and that the 


car may have been taken withvut intent to | 





steal it, but with intent to return it, and it 
was upon plaintiff to offer evidence establish- 
ing an intent to steal the car on the part of 
the person taking it. 

“It is true, as is contended, that an essential 
ingredient in the crime of larceny is the exist- 
ence at the time of the taking of a felonious 
intent to deprive the owner of his property 
against his will, yet whether or not such an 
intent existed is a question for the determina- 
tion of the court or jury trying the cause. If 
there is evidence from which such an intent 
can fairly be inferred, an appellate court is not 
authorized to disturb a finding that such an 
intent existed.” Robinson v. State, 113 Ind. 
510, 16 N. E. 184. ‘ 

“The felonious intent was a question of fact 
for the jury, to be inferred by them from all 
the facts and circumstances disclosed by the 
testimony.” People v. Griffin, 77 Mich. 585, 
43 N. W. 1061. 

It was not incumbent upon plaintiff to nega- 
tive conjectural defenses on the part of the 
person who took the automobile. It was suf- 
ficient for him to offer evidence from which 
the jury could reasonably infer a theft of the 
car. 

We quote with approval (as the Supreme 
Court of New Jersey did in State v. South, 
28 N. J. Law, 28, 75 Am. Dec. 250), the fol- 
lowing statement of the law upon the ques- 
tion of intent found in a well-considered note 
by Judge Sharswood, in the case of the Queen 
v. Holloway, 1 Denison’s C. C. 370: 

“It seems to be settled law that every wrong- 
ful taking, without any color of right, with 
intent to deprive the owner wholly of his prop- 
erty is larceny, whatever other motive may 
also have influenced the taker; and that no 
wrongful taking will amount to larceny which 
is not done with such intent. The question 
for the jury in each case will be whether the 
facts prove such intent. 

“If it appear that the prisoner kept the goods 
as his own until his apprehension, or that he 
gave them away, or sold or exchanged or de- 
stroyed them, such intent may, generally speak- 
ing, be deemed proved. * * * If, on the other 
hand, the prisoner took the goods with a view 
only to a temporary user, intending to keep 
them for a short time only, and to return them 
to the owner unimpaired, an intent thereby 
wholly to deprive the owner cannot, generally 
speaking, be deemed proved. * * * But if he 
took them with a view only to a temporary 
user, intending, however, to keep them for a 
very unreasonable time, or to use them in a 
reckless, wanton, or injurious manner, and 
then to leave it to mere chance whether the 
owner ever recovered them or no, and if he 
recovered them at all, would probably recover 
them in a damaged or altered condition, such a 
taking would seem, in common sense, to be 
ample evidence of an intent wholly to deprive 
the owner of his pfoperty.” 

In State v. South, supra, the court remarked: 


“The fact of the taking being merely for tem- 
porary use seems, therefore, not vf itself to be 
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inconsistent with an intent wholly to deprive 
the owner of his property, and therefore does 
not seem necessarily to negative the felony, 
but simply to be a piece of evidence which 
the jury may regard as showing a taking from 
wantonness, mistake, accident, frolic, or thiev- 
ish design, according to circumstances.” 


Our attention is called by counsel for de- 
fendant to the case of Hartford Insurance Co. 
v. Wimbish, 12 Ga, App. 712, 78 S. E. 265, and 
it is said that it is similar to the case at bar. 
It is. It affords, however, cold comfort to de- 
fendant, for it was there held that the ques- 
tion of intent to steal should have been sub- 
mitted to the jury. 

Other cases cited require but brief mention. 

In Michigan Ins. Co. v. Wills, 57 Ind. App. 
256, 106 N. E. 725, the testimony affirmatively 
showed that the car was taken by a boy for 
a “joy ride” and without intent to steal. The 
same is true, in effect, of Valley Mercantile 
Co. v. St. Paul Fire & Marine Ins. Co., 49 Mont. 
430, 143 Pac. 559, L. R. A. 1915B, 327, Ann. 
Cas. 1916A, 1126. 

In Rush v. Boston Ins. Co., 88 Misc. Rep. 
48, 150 N. Y. Supp. 457, the car was taken 
under claim of title. 

In Stuht v. Maryland Ins. Co., 90 Wash. 576, 
156 Pac. 557, the car was misused by one 
having lawful possession. 

The question of intent to steal was sub- 
mitted to the jury under proper instructions, 
and under the evidence cannot be disturbed. 

We find no error, and the judgment is af- 
firmed, with costs to plaintiff. 


Note—Proof of Theft of Automobile in Ac- 
tion On Insurance Policy—In an action on an 
automobile insurance policy to recover for the 
theft of the insured’s automobile, it is neces- 
sary for the plaintiff to prove his case only by a 
preponderance of the evidence. Buxton v. Inter- 
national Ind. Co., Cal. App., 191 Pac. 84. 

The facts necessary for recovery may be estab- 
lished by circumstantial evidence. Kansas City 
Regal Auto Co. v. Old Colony Ins. Co., 187 Mo. 
App. 514, 174 S. W. 153. In this case the evi- 
dence given by the plaintiff’s witnesses showed 
that a salesman took the automobile out at night, 
with the permission of the agent of defendant, 
on the pretense that he wanted to demonstrate 
it to some friends, who would be in town that 
night and who were thinking of buying a car; 
that the salesman left the automobile in line with 
other machines across the street from a hotel 
while he and his friends went into the hotel, and 
that when he came out a few minutes later the 
automobile was gone; that the automobile was 
never recovered; that the salesman was a heavy 
drinker and had been drinking that evening, and 
that he was in need of money; that he telephoned 
the loss of the car to the police but had forgotten 
the number, and the police could do nothing until 
* the next morning, when they obtained the num- 
ber from the manager; that the salesman did 





not report the loss to the manager until the next 
morning, his excuse being that he could not find 
him, that he was away from home. The defend- 
ant offered no evidence and the Court directed 
the jury to find for the plaintiff. It was held 
that, while the jury would have been justified in 
finding that the car had been stolen, the’ testi- 
mony raised an issue as to the salesman’s guilty 
participation in the disappearance of the car that 
required the question of theft by a person not 
in the service of the defendant to be submitted 
to the jury. 

The plaintiff, accompanied by two friends, 
drove his automobile aboard a ferryboat, plac- 
ing the machine close up to the front of the boat, 
stopped the engine, and put on the emergency 
brake. He and his friends then went into the 
cabin before the boat started. There was no 
other vehicle on the boat on that trip. Some 
minutes later, and when the boat was out on 
the river, plaintiff and his friends came out and 
found the machine gone. The chain at the rear 
of the boat was lying loose on the deck and the 
gate at the rear was half way open. It was 
held that these facts made a prima facie case 
of theft. Chepakoff v. National B. F. Fire Ins. 
Company, 97 Misc. 330, 161 N. Y. Supp. 283. 

Whether property covered by theft policy was 
stolen does not depend upon the length of time 
that the property was converted nor the extent 
of the use to which the thief was able to put it 
if possession was actually taken by the wrong- 
doer, and the intent to steal can be inferred.— 
Price v. Royal Ins. Co., Wash., 204 Pac. 803. 








HUMOR OF THE LAW. 





He: “Can you keep a secret?” 

She: “Oh, yes, do tell me. I was so wor- 
ried because I couldn’t think of a thing to 
talk about at the card club this afternoon.” 





“Mamma!” 

“Yes, my child.” 

“What is alimony?” 

“Alimony, my daughter, is something which 
is considered by many women as an improve- 
ment on a husband.” 





In addressing the recent Conference on Legal 
Education, Hon. Herbert S. Hadley, former 
Governor of Missouri, now of Boulder, Col., 
said: . 

“Speaking from the standpoint of a teacher 
of the law, I am somewhat in the situation of 
my old friend Pearce, of Kansas City. He was 
once summoned on a jury and when the judge 
asked the panel if there were any reasons why 
any of them should be excused from service, 
Pearce said, ‘Yes, I have an excuse, your hon- 
or, Iam a lawyer.’ The judge then said, ‘Well, 
Pearce, you are not enough of a lawyey to hurt 
anything, and so I will keep you on the panel’.” 





XYUM 
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1. Automobiles—Collision.—In an action for 
injury in a collision, an allegation that defend- 
ant was on the left side of the road when the 
parties met held to make a prima facie charge 
of negligence, in view of Laws 1917, c. 75, § 8, 
subd. (a), which expressly provides that ve- 
hicles moving in opposite directions must pass 
each other by turning to the right.—McGinnis 
v- Phillips, Mont., 205 Pac. 215. 


2. Owner's Liability.—In an action to re- 
cover for injuries occasioned by negligence of 
automobile owner’s son, held, under the evi- 
dence, that the court erred in refusing to in- 
struct at the instance of the defendant “that, 
if they find from the evidence that D. (de- 
fendant’s son) was using the automobile of the 
defendant W. at the time of the happening of 
the accident complained of solely for his own 
business or pleasure, with or without the 
knowledge or consent of his father, * * * then 
their verdict must be for the defendant.”— 
Whitelock v. Dennis, Md., 116 Atl. 68. 


3. Bankruptey—Adverse Claimant. — Where 
a conveyance by bankrupt of an undivided in- 
terest in real property was set aside at suit of 
his trustee, several years after the bankruptcy, 
as a fraud on his creditors, the trustee held 
not entitled to recover from tenants in com- 
mon of the property rents which accrued from 
or were collected by theim prior to the decree.— 
In re Wood, U. S. C. C. A., 278 Fed. 355. 


4. Reopening Estate.—Under Bankr. Act 
§ 2(8), being Comp. St. § 9586, authorizing the 
court to reopen estates when not fully admin- 
istered, and the final clause of said section, 
providing that nothing therein shall be con- 
strued to deprive the court of any vower it 


. 











would possess, were certain specific powers not 
enumerated, a court is not limited, in reopen- 
ing estates, to cases where new assets are 
found, but may reopen an estate for the bene- 
fit of the bankrupt, where equity requires it.— 
In re Frank, U. S. D. C., 278 Fed. 390. 


5. Banks and Banking—Insolvency.—In view 
of General Banking Law, requiring the bank 
commissioner to take immediate charge of a 
failing bank and wind up all its affairs under 
the supervision of the chancery court, a de- 
positor of an insolvent bank cannot sue the 
president thereof for failure to file a certif- 
icate as to the bank’s condition with the coun- 
ty clerk, as required by section 1715, without 
first requesting the bank commissmoner to bring 
the suit for his benefit—Deloney v. Dillard, 
Ark., 238 S. W. 12. 


6. Bills and Notes—Discharge of Indorser.— 
Negotiable Instruments Law, § 1314, relating to 
discharge of indorser by delay in presentment 
regardless of damage, does not apply as be- 
tween holder and maker, and the maker of a 
check is not discharged, unless delay in pre- 
sentment is shown to have caused him dam- 
a ees v. Le Petit Paris, N. Y., 192 N. Y. 


7 Entire Transaction. — In an _ action 
against the maker and indorser of a check on 
which the maker had stopped payment, where 
plaintiff claimed as an innocent holder for val- 
ue, to whom the payee had indorsed and de- 
livered the check fh part payment for mer- 
chandise, defendants held entitled to show the 
entire transaction and to introduce evidence 
tending to show that the sale of the merchan- 
dise was to the maker of the check, througn 
the payee as a broker, who in accepting and 
indorsing the check acted as plaintiff's agent 
with plaintiff's knowledge, and that plaintiff’s 
only right of action was against the maker of 
the check on the contract of sale.—Laden v. 
Metropolitan Distributing Co, U. S. Cc. CG A, 
278 Fed. 337. 


8. Carriers of Passengers—Alighting.—Neg- 
ligence of street car company might be in- 
ferred from its action in opening gates for 
passengers to alight on the right-hand side 
where there was another track in close prox- 
imity, and keeping them closed on the left-hand 
side, where there was a neutral zone affording 
safety.—Serio v. New Orleans Ry. & Light Co., 
La., 91 So. 70. 

9. Contributory Negligence.—Injuries to 
passenger using step box without looking at- 
tributable to his misuse of appliance.—Scott 
v. Vicksburg, S. & P. Ry. Co., La. 90 So. 840. 


10. Loss of Baggage.—Passenger may re- 
cover for full value of checked parcel lost, not- 
withstanding posted notice and notice on check 
limiting railroad’s liability to $25.—Lebkeucher 
v. Pennsylvania R. Co., N. J., 116 Atl. 323. 


11. Rate Base—Under the rule that a 
street car company is entitled to a fair return 
on the value of its property used in the public 
service, the capitalized value of the operating 
deficits for the first years of operation cannot 
be included in determining the base value as 
development cost of the system, to permit which 
would imply substantial guaranty by the com- 
munity that the investor would net ultimately 
a fair return on his investment, with interest 
on deferred payments compounded annually.— 
Galveston Electric Co. v. City of Galveston, 
iJ Ss. 8. C, 42 Sup. Ct. 351. 


12. Commerce —Inspection Fees.—A_ state 
may not, without consent of Congress, impose 
inspection fees in excess of the cost of inspec- 
tion or any other kind of taxation upon oil 
and gasoline while moving in interstate com- 
merce.—Texas Co. v. Brown, U. S. S C., 42 
Sup. Ct. 375. 

13. Conspiracy—“Obligations of the United 
States."—War savings certificates, with stamps 
attached, are “obligations of the United States,” 
so as to support an indictment 1or conspiracy 
to defraud the United States and alter obliga- 
tions of the United States.—Rossi v. United 
States, U. S. C. C. A., 278 Fed. $49. 

14. Constitutional Law—Canal Tolls.—Where 
a steamboat ccmpany was given judgment for 
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tolls unlawfully collected from it for passage 
through the lock of a canal, the state could 
not, as it attempted by Acts Florida 1919, c. 
7865, validate the collection of such tolls, so as 
to defeat the right of the steamboat company 
to recover the unlawful collections, which 
would be contrary to Const art. 10, 1, and 
Amendment 14, as a statute taking away from 
a party the right to recover money that was 
due when the act was passed.—Forbes Pioneer 
Boat Line v. Board of Com’rs, U. S. S. C., 42 
Sup. Ct. 325 

15. Pension Warrants.—Laws 1921, c. 257, 
amending Laws 1917, c. 83, § 4, by requiring 
that warrants for mothers’ pensions be drawn 
on the county poor fund, instead of the general 
fund, and that the aggregate amount thereof 
shall not exceed 50 per cent of such fund, being 
clearly within the legislative power to enact, 
must be upheld, if capable of enforcement, 
though, in’ its practical application, it fails to 
meet the needs of the county, as the Supreme 
Court cannot inquire into or control matters of 
legislative policy.—State v. District Court, 
Mont., 204 Pac. 600. 


16. Corporations—<Authority of Officer.—Mere 
proof that the one who signed a corporation's 
name to a mortgage of its real estate was its 
president did not establish his authority to 
execute the mortgage.—W. A. Flint Co. v. John 
V. Farwell Co., Ind., 134 N. E. 664. 


17. Implied Contract.—Action by corpora- 
tion’s creditor against directo. under Rev. 
Codes 1921, § 6003, making director liable for 
corporation’s debts on failure to make and file 
annual financial report, held not an “action up- 
on a contract express or implied,” within Rev. 
Codes 1921, §§ 9256, 9257, authorizing issuance 
of an attachment in such an action, in view of 
sections 7468, 9032, 9033; the action being one 
to .recover a statutory penalty.—Sutler v. Pe- 
ters, Mont., 205 Pac. 248. 

18. Meeting of Stockholders.—When the 
annual meeting ofthe stockholders of a cor- 
poration has been regularly convened, the stock- 
holders may, by action of a majority of the 
shares of stock represented in person or by 
proxy at such meeting, adjourn the same to a 
future date subject to call, and during the 
interim between such annual meeting and the 
adjourned session, stockholders may not legally 
call another meeting by virtue of the provi- 
sions of section 8647, General Code.—State v. 
Shaw, Ohio, 134 N. E. 643. 


19. Divoeree—Attorney’s Fee.—Wife receiv- 
ing substantial alimony presumably able to pay 
a portion of attorney’s fees on application to 
modify decree as to custody of children.—Spratt 
v. Spratt, Minn., 187 N. W. °227. 


20. Electricity — Negligence.— The evidence 
supports a finding that an electric company 
was negligent in suspending high power trans- 
mission wires but 20 feet above the street and 
permitting the insulation to become frayed and 
worn and portions of the wire exposed.—Thorn- 
ton Bros. Co. v. Northern States Power Co., N. 
D., 186 N. W. 863. 

21. False Pretenses—Issue of Check.—Acts 
1917, c. 7263, which prohibits the issuing by any 
one of a check on a bank when the maker of 
the check has not sufficient funds on deposit 
with the bank to pay the check, requires writ- 
ten notice to be given to the maker of the check 
of its presentation to and non-payment by the 
bank; the purpose of the notice being to give 
to the maker of the check an opportunity to 
make payment or restore the thing of value ob- 
tained by the worthless check.—Grantham v. 
State, Fla., 90 So. 697. 

22. Fixtures— Railroad Track.—Neither 4 
railroad company, nor its predecessor, which 
furnished materials from which spur tracks 
were constructed and maintained by a mining 
company on the latter’s property, without any 
agreement as to the title thereto, was a mere 
parol licensee, with power to remove the rails 
on revocation of the license.—Helena & Liv- 
ingston S. & R. Co. v. Northern Pac. Ry. Co., 
Mont., 205 Pac. 224. 

23. Garnishment—Quashing Writ.—In ah ac- 
tion of foreign attachment in assumpsit, plain- 
tiff may attach money in his own hands be- 














longing to defendant, but such attachment may 
be quashed if void in law.—Pasquinelli v. South- 
ern Macaroni Mfg. Co., Pa., 116 Atl. 372. 


24. Highways—Use by Motor Vehicles.—The 
prohibition of the use on the public highways 
outside of. municipalities of motor vehicles of 
certain weights enumerated in section 5 of the 
act amending section 1011, Rev. Gen. Statutes, 
is not unreasonable when considered in con- 
nection with the character of our existing pub- 
lic highways.—State v. Allen, Fla., 91 So. 104. 


25. Insurance—Implied Powers.—In constru- 
ing section 23, c. 77, Laws 1921, which provides 
that “the Commissioner of Insurance, with the 
approval and assistance of the Industrial Com- 
mission, shall have the authority to negotiate 
or float a loan, if found to be advisable, where- 
by the state hail insurance fund could pay its 
obligations in cash,” it is held, that the power 
conferred and duty imposed upon the officers 
named carry by implication the power to use 
such proper and lawful means as in their judg- 
ment are necessary to accomplish the intended 
purpose.—State v. Nestos, N. D., 187 N. W. 233. 


26. Lapse of Policy—Under Burns’ Ann. 
St. 1914, § 4803, a provision in a life policy that 
no suit shall be brought after one year from 
the time of the accruing of the cause of action 
is void.—New York Life Ins. Co .v. Lahr, Ind., 
134 N. E. 657. 


27. Marine Loss.—When a vessel springs 
a leak shortly after sailing and without en- 
countering any peril of the sea, there is a 
presumption that she was unseaworthy at the 
commencement of the voyage.—Green v. Globe 
& Rutgers Fire Ins. Co., N. Y., 192 N. Y. S. 770 


28. Proof of Loss.—Where an insurance 
policy contained a clause, permitting the com- 
pany to repair the damage, if it so elected, and 
its agent entered into a contract with the in- 
sured county during the time for making proof 
of loss that the county should repair the build- 
ing an dthe insurer would pay the bill on pres- 
entation, this constituted a waiver of the re- 
quirement of proof of loss.—Springfield Fire & 
Marine Ins. Co. v. State, Ark., 237 S. W. 1094. 


29. Reinstatement.—In an action on a life 
insurance policy, evidence that, notwithstand- 
ing the failure of insured to pay a note for 
the premium given after the policy had lapsed, 
the company had treated in its records the pol- 
isy as having been continued in force to the 
end of the period covered by the psemium 
note, held to warrant the inference by the jury 
that the company had waived the provision of 
the note that in the event of its nonpayment it 
should not be effective to reinstate the policy. 














—Kimball v. New York Life Ins. Co., Vt., 116 
Atl. 119. 
30. Return of Premium.—In an action to 





recover a premium paid in advance on a bond, 
which was rejected by the government and 
never went into effect, an answer setting up 
an agreement of plaintiff to pay premiums in 
advance until he should furnish defendant evi- 
dence of the discharge and release of defena- 
ant from liability on its bond, and that such 
evidence was not furnished until five months 
after the bond was issued, raises a question 
as to the understanding of the parties as to 
the time when premiums were due and payable. 
and a dismissal of the complaint on tender 
of return of part of the premium by defendant 
was error.—Latarullo v. National Surety Co., 
”. By wee ee. 2. @ TSE. 


31. Subrogation.—Where an insurance pol- 
icy contains a clause providing that, on the 
payment by the insurer for the loss or destruc- 
tion of the property insured, the insurer shall 
be subrogated to the insured’s right to recover 
against any person whose act or neglect caused 
the loss or destruction of the property, the in- 
surer’s right of subrogation must be meas- 
ured by the terms of the clause of the policy 
providing for it—Home Ins. Co. v. Hartshorn, 
Miss., 91 So. 1. 


32. Three-fourths Value Clause.—The pro- 
vision in a fire insurance policy that the in- 
surer shall be liable only for three-fourths of 
the market value of the property insured at 
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the time of the fire violates Vernon’s Sayles’ 
Ann. Civ. St. 1914, art. 4893, prohibiting a pol- 
icy making the insured liable as eo-insurer with 
the company, and is void.—Commercial Union 
Assur. Co., Ltd., v. Preston, Tex., 203 S. W. 326. 

33. Intoxieating Liquors—‘Ardent Spirits.”— 
Under Prohibition Act, §§ 1, 49, 58, liquids, mix- 
tures, and preparations which will produce in- 
toxication, as defined in the act, are “ardent 
spirits” condemned by the act whether or not 





they contain alcohol.—Christian vy. Common- 
wealth, Va., 111 S. E. 1380. 

34. Equipment for Manufacture. — That 
feature of the Dean Law, making penal the 
possession of equipment for the manufacture 
of intoxicating liquors, was repealed by its 
omission from the amended sections of that 
statute, 


and a prosecution based thereon must 
w. 


be dismissed.—Baker v. State, Tex., 238 
226. 





35. Search and Seiure.—Under Act June 
15, 1917, tit. 11, § 6 (Comp. St. 19:8, Comp. St. 
Ann. Supp. 1919, § 10496%4f), it is not necessary 


warrant authorizing a search for 
liquors shall name any particulr 
name of the place to be searched 
Camarota, 


that a search 
intoxicating 
person; the 
being sufficient.—United States v. 
U. S. D. C., 278’ Fed. 388. 


36. State Law.—The Pennsylvania Brooks 
Law, prohibiting the sale of ‘spirituous liquors, 
whatever their alcoholic content, without a li- 
eensé having first been obtained, but not re- 
quiring the issuance of a license, or making 
sales thereunder valid, is not contrary to Const. 
Amend. 18, or the Volstead Act, but is a statute 
appropriate to the enforcement of the prohibi- 
tion against the sale of intoxicating liquors.— 








Vigliotti v. Commonwealth of Pennsylvania, U. 
8. &. C., 42 Sup. Ct. 
37. Unlawful Possession.—Where accused 


permitted his wife to use his house for the 
illegal purpose of keeping intoxi.ating liquors 
therein, he became a participator in the act, 
and was liable to the penalties tne law inflicts 


for unlawful possession; it being the duty of 
the husband to control his household.—State 
v. Arrigoni, Wash., 205 Pac. 7. 


38. Withdrawal from Warehouse.—In view 
of the distinction made by the National Prohi- 
bition. Act between liquor in bond and liquo 
out of bond held for private purposes, as mani- 
fested by title 2, § 3, of that act, providing that 
nothing therein shall prohibit the sale of ware- 
house receipts covering spirits in bonded ware- 
houses, no liquors can be withdrawn for bever- 
age purposes from a bonded warehouse, though 
an owner can remove his own liquor from a 





private warehouse for such purposes.—Lacks 
v. Mitchell, U. S. D. C., 278 Fed. 393. 
39. Landlord and Tenant — Repairs. — Under 


Rev. Codes 1921, §8§ 7741, 7742, requiring that 
lessor repair dilapidations not caused by the 
tenant’s ordinary negligence as mentioned in 
section 7734, but authorizing lessee to make 
repairs, if lessor fails to do so within a reason- 
able time after notice, and deduct the expense 
from the rent or vacate the premises without 
further liability for rent, the tenant has no 
redress in damages for injuries due to the land- 
lord’s failure to repair.—Noe v. Cameron, Mont., 
205 Pac. 256. 


40. Sub-lessee.—Lessor by acceptance of 
checks signed by manager of store in manager’s 
name, the manager, occupying the premises 
claiming to have purchased from lessee, did not 
recognize the manager as tenant under the 
lease precluding subletting without lessor’s 
consent, where receipts given for rent specified 
that rent was received from the lessee.—Lake 
7 Realty Co. v.. Woolfield, Wash., 205 Pac. 
14. 





41. Master and Servant—Assumption of Risk. 
—A workman tightening nuts on a railroad 
bridge was given a wrench, which, as he knew, 
was worn and defective. He took it to his 
foreman, showed the defects, and told him it 
was “no good”; but the foreman without prom- 
ise of repair or substitution, ordered him back 
to his work. While using the wrenc it 
slipped, and the workman fell from the bridge 
and was killed. Held, in an action for his death 


~ 





under Employers’ Liability Act, § 1, that wheth- 
er deceased assumed the risk, or whether he 
was justified in relying on the judgment of the 
foreman, was a question for —- et ee 


Valiey R. Co. v. Skoczyla, U. A, 278 
Fed 378. 
42. Interstate Commerce.—That intrastate 





as well as interstate cars were included in a 
train, which an employee was making up when 
injured, does not alter the interstate character 
of his service, the test of employment in inter- 
state commerce being whether he was engaged 
at the time in interstate transportation or in 
work so closely related to it as to be practical- 
ly a part of it.—Sullivan v. Baltimore & O. R. 





Co., Pa., 116 Atl. 369. 
43. Negligence.—Where a servant was in- 
jured by the negligence of his master while 


repairing a locomotive, which had been dis- 
mantled and undergoing general repairs, and 
which was out of service several weeks before 
and after the injury, and where other locomo- 
tives were engaged in the actual work for 
which the locomotive being repaired was 
bought and used, the liability for the injury 1s 
governed by state law, and not by the federal 
Employers’ Liability Act, even though such 
locomotive was intended to be used solely in 
interstate commerce when used by the master. 


—New Orleans & N. E. R. Co. v. Beard, Miss., 
90 So. 727. 
44. Monopolies — Clayton Act.— The Clayton 


Act was intended to supplement the purpose 
and effect of other anti-trust legislation. prin- 
cipally the Sherman Anti-Trust Act of 1890, 
which has been construed to apply to contracts. 
combinations, and conspiracies which unduly 
obstruct the free and natural flow of commerce. 
—Standard Fashion Co. v. Magrane-Houston Co.. 
U. Ss. 8. C., 42 Sup. Ct. 360. 


45. Lease of Machinery.—While the mak- 
Ing of a lease of machinery is not of itself 
“interstate commerce,” Congress has authority 
to control the making of such leases where, 
connected therewith, a movement of goods in 
interstate commerce is reauired.—tnited Shoe 
Machinery Corporation v. United States, U. S. 
S. C., 42 Sup. Ct. 363. 


46. Municipal Corporations—Change of Grade. 
—Under Code, § 785, providing tnat when a 
city or town shall have established a grade of 
a street, and any person shall have made im- 
provements on lots abutting on it according to 
the grade, that the person mav recover dam- 
ages from changing of the grade to the injury 
of his property, recovery of the landowner is 
limited to damages for change of grade. and 
does not extend to damages for the original 
oveninge of the street.—Kukkuk v. City of Des 
Moines, Iowa, 187 N. W. 209 


47. Jitney Licenses.—Kates or Jitney Act, 
p. 283, amended by P. T. 1921, p. 638, contains 
in itself all legislative requirements as to use 
and licensing of motor busses for public trans- 
portation, and by it a new method of trans- 
portation was segregated as a class from the 
general instrumentalities of street transporta- 
tion, under which a resolution grantine a per- 
mit is valid.—Trenton & Mercer Traction Cor- 
poration v. City of Trenton, N. J., 416 Atl. 321. 


48. Liability Bonds.—Where the operator 
of a jitney bus gave the bond required by a 
city ordinance in the sum of $1,000. and also 
gave another bond covering the same jitney 
bus and the same driver for a similar amount, 
and liability was incurred bv the nrincipal be- 
cause of a collision, the bonds should be treated 
as cumulative. there being nothing in the 
ordinance limiting the amount o recovery 
except that it should not exceed the amount 
of the bond.—Western Tndemnity Co. v. Mur- 
ray. Tex., 237 S. W. 1109. 


49. Sale of Flectricity.—A contract between 
Los Angeles and power companies to the pur- 
chase of the plants. whereby the city for a 
certain time was to purchase certain amount 
of power from the companies. who were in turn 
required to account for the incor + to the citw 
pending the taking over of their plants, held 
not one required to be let only after advertise- 
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ment, and to the lowest bidder, as the power 
to be supplied by the companies could not be 
obtained elsewhere, and was furnished by pub- 
lic service corporations for distribution to cus- 
tomers already entitled to that service, under 
Los Angeles City ogg | 207a.—Los Angeles 
Gas & Electric Corp. v. City of Los Angeles, 
Cal., 205 Pac. 125. 

50. Unreasonable Ordinance.—An ordinance 
which provides that no person shall drive, op- 
erate, or control, while in use for hire on the 
streets of a city, a public taxi yr vehicle for 
carrying passengers, until he shall satisfy the 
mayor and councilment that he is a person of 





sufficient age and discretion, of fair character : 


and integrity, and not addicted to the use of 
intoxicating liquors or narcotics, is not an arbi- 
trary or unreasonable provision.—Scott v. Hart, 
Migs., 91 So. 1% 

51. Principal and Agent—Scope of Authority. 
—Where an agent, within the scope of his ac- 
tual or apparent authority, and acting for ana 
on behalf of his disclosed principal, makes a 
contract to pay plaintiff commissions for his 
services in bringing about a meeting between 
the agent and the owner of certain timber which 
the principal desires to purchase, and in con- 
sequence of which meeting, the agent procures 
such timber for his principal, such contract is 
deemed to be that of the principal, and the 
agent is not bound by it, unless his conduct or 
his express promise evinces an intention that 
he shall be bound personally.—Davis vy. Fisher, 

. Va., 111 S. EB. 156. 

62. Railroads—Defective Brakes.—In an ac- 
tion for injuries from being struck by an inter- 
urban car at a street crossing, it is error to 
give an instruction based on Burns’ Rev. St. 
1914, § 5283, requiring steam and electric rail- 
ways to equip cars with air and hand brakes, 
which has no application to the safety of the 
general public.—Indianapolis & Cincinnati Trac- 
tidn Co. v. Rogers, Ind., 134 N. E. 669. 


53. Sales—Conditional Sale-—An automobilé 
was sold and delivered, with title reserved by 
recorded contract of conditional sale, to be re- 
sold by vendee, and was purchased and paid for 
by defendant. Held, error to instruct that, if 
jury found that the automobile purchased was 
the same car mentioned in the contract of sale, 
they should find for the plaintiffs, as excluding 
the question of whether or not defendant was 
an innocent purchaser for value and without 
notice.—Garrett v. Rahily, Va., 111 S. E. 110. 


54. Payment.—Under Rev. Codes 1921, §§ 
7403, 7405, as to conditions concurrent, in an 
action to recover money paid on a contract to 
deliver horses at defendant’s ranch, before 
Plaintiff could put defendant in default he was 
required to show an offer and ability to re- 
ceive the horses and to pay for them.—Weath- 
erman v. Reid, Mont., 205 Pac. 251. 


55. Public Policy.—Where a merchant sells 
furniture on credit to a keeper of a house of 
ill fame for use in such business, with knowl- 
edge of the character of the buyer and the use 
it is to be put to, where the evidence shows 
that there were no other means with which to 
pay for the same than the proceeds of the il- 
legal business of the buyer, such contract is 
contrary to — policy, and the creditor 
cannot maintain an action to recover the prop- 
erty or for the value thereof.—Menger v. 
Thompson, Miss., 91 So. 40. 

566.——-Warranty.—Ordinarily there is no im- 
plied warranty that a machine or appliance 
sold by a particular description is fit for any 
particular purpose, even though the seller 
knows at the time of the sale that the buyer 
intends it for such specific purpose.—Appala- 
chian Power Co. v. Tate, W. Va., 111 S. E. 150. 

57. Sehools and School Districts—Dancing.— 
Persons opposed to curriculum including danc- 
ing in public schools need not be affiliated with 
any religious organization, under Const, Cal. 
art. 1, § 4, and Const. U. S. Amend. 1, investing 
every citizen with right to worship according to 
dictates of his own conscience, nor need such 
persons have any religious beliefs, but may 
question the propriety of dancing as tending to 
degradation of moral standards and as dis- 
tracting.—Hardwick v. Board of School Trus- 
tees, Cal. 205 Pac. 49. 

68. Taxation—*‘Doing Business for Profit.”— 
Mutual insurance association held not subject 














to tax as “doing business for profi..”—State v. 
a & Planters’ Mut. Ins. Ass’n, Ark., 238 
Ss. W. 16. 





59. National Banks.—Though a state may 
require a national banking corporation to pay 
the tax levied, under authority of Rev. St. § 
5219 (Comp. St. § 9784), against the shares of 
its stockholders, a tax levied on a corporation, 
measured by the value of its shares, is not 
one on the shareholders in respect of their 
shares, and cannot be sustained, where its val- 
idity is properly challenged.—First Nat. Bank 
v. Adams, U. S. S. C., 42 Sup. Ct. 323. 


60. Theaters and Shows—Negligence.—The 
owner of a baseball park to which the public 
is admitted, upon payment of an admission 
fee, for the purpose of witnessing baseball 
games or other athletic contests owes a duty to 
the public to use a high degree of care to keep 
each part of such park in a safe condition for 
the use to which the several parts are put, and, 
if on account of such owner’s fa..ure so to do 
any of the patrons of such park are injured, 
the owner is liable in damages for such in- 
jury.—Tulsa Entertainment Co. v. Greenlees, 
Okla., 205 Pac. 179. 


61. Workmen’s Compensation Act—Course of 
Employment.—Dependents of a forger, who was 
killed by hot metal emptied on him from an 
iron pipe which fell from a floor above his em- 
ployer’s place of business, while he was on his 
way “to top out some work” at 12:55 p. m., held 
entitled to compensation under the Workmen’s 
Compensation Law; deceased having been 
brought by the conditions of his work within 
the zone of special danger, so that che injury 
arose out of as well as in the course of his 
employment.—Baudassi v. Molla, N. Y., 192 N. 
Y. 





62. Notice of pone ee Rpabeen es the employ- 
er’s report of the accident causing employee's 
injury and death was made to the commission 
within 30 days after the accident and death, 
which report acknowledged the receipt of a 
letter from one of the claimants calling em- 
ployer’s attention to the injury, the employer 
was not prejudiced by the failure to file writ- 
ten notice of the injury and death in accord- 
ance with Workmen’s Compensation Law, § 18, 
as amended by Laws 1918, c. 634.—Calderera v. 
Nathan & Co., N. Y., 192 N. Y. S. 737. 


63. “Pecuniary Gain.”—Where father, who, 
together with the mother and two children, 
owned all of the stock of a corporation and 
occupied a building owned by the corporation 
as a residence, entered into a contract with 
th ecorporation to keep the building in repair, 
a son, who was injured while proceeding with 
a truck to procure painting materials for the 
building, was not entitled to compensation on 
the theory that the father, as his employer, 
was engaged in the business of construction, 
repair, and demolition of buildings, and that 
the employment was therefore hazardous, under 
Workmen’s Compensation Law, § 2, group 42, 
in the absence of a showing that the father, 
in making repairs, was — ed in the con- 
struction, repair, and demolition of buildings 
for pecuniary gain, within section 3, subd. 5, 
and not merely in making repairs for the con- 
venience, enjoyment, or comfort of the family; 
such repairs not being for pecuniary gain with- 
in the statute.—Goldberger v. Goldberger, N. Y., 
192 N. Y. S. 727. 


64.——“Personal Injury.”—-Under Comp. Laws 
1917, § 3112, as amended by Laws 1919, c. 63, 
providing that the words “personal injury by 
accident arising out of or in the course of em- 
ployment” shall not include a disease except 
as it shall result from the injury, where a dor- 
mant disease was revived or accelerated by an 
accidental injury and disability resulted, the in- 
jured workman was entitled to compensation 
for the entire period of his disability, though 
prolonged because of the disease.—Pinyon 
Queen Mining Co. v. Industrial Commission, 
Utah, 204 Pac. 323. 


65. Railway Mail Clerk.—Under Federal 
Employees’ Compensation Act, a railway mail 
clerk, injured in a wreck while in the per- 
formance of his duty, was entitled to compen- 
sation on making claim therefor.—Dahn v. Da- 
vis, U. S. S. C., 42 Sup. Ct. 320. 
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